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The fastest growing FinTech market is embedded finance. Most of
these have the right legal architecture behind them.
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By integrating financial services
products into non-financial
platforms and business models,
embedded finance is changing the
Nigerian financial services
landscape faster than the
regulatory and legal frameworks
that govern it. Several banks are
distributing financial products
through digital channels using
FinTech. The fintechs are
leveraging bank APIs to deliver
services that were once available
only to licensed financial houses.
Retailers, logistics companies and
software companies are
integrating payments, lending and
insurance into their customer
experiences.

INTRODUCTION
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This has huge commercial potential.
Legal risks are also real and not
adequately managed in most bank-
finance partnership arrangements we
review. Five key legal requirements
that every embedded finance
partnership in Nigeria must meet
before the arrangement goes live are
laid out in this article.

The CBN must sign off on every
bank-financed arrangement in
Nigeria. As well as the Central Bank
of Nigeria's framework for the
regulation and supervision of FinTech
companies and its guidelines on third-
party service provider arrangements,
there are bank-finTech partnerships
that operate outside these
requirements and are subject to
regulatory sanctions for both parties.

REGULATORY APPROVALS1
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LIABILITY ALLOCATION

Before any embedded finance
arrangement is structured, the key
regulatory questions are: Should it
have its own CBN license for what
it does in the partnership, or is it
using the bank's license? When is
the bank authorised to operate the
FinTech? So has the arrangement
been disclosed to the CBN as
required by those guidelines?
Which party has ongoing reporting
obligations in relation to embedded
finance activity?

A partnership agreement that
leaves these questions
unanswered or that fails to get
regulatory approvals does not
create regulatory exposure. It may
also be unenforceable in Nigerian
law if it requires either party to do
something that is not permitted by
its licence.

damaged, or a regulation is
broken, the question of who pays
has to be settled before the
event, not during it.

So the specific liability scenarios
that need to be covered in every
embedded finance partnership
agreement are: technology
failures; who is liable for system
downtime, failed transactions and
data errors that affect customers?
Who is responsible for customer
harm caused by embedded
financial products? AML/KYC
failures; Who should be vetting
the customer and checking that
the transaction is not being used
for money laundering or terrorist
financing? If the embedded
finance arrangement breaches
CBN guidelines; who pays the
regulatory and financial costs?

The right answer to each of these
depends on who controls the
technology, interacts with
customers, holds the license, and
can prevent the failure. Not
acceptable is an agreement that
is silent on these questions or
that places liability resolution in a
post-event dispute process.

The most commercially sensitive
and often overlooked element of
bank-finance partnership
agreements in Nigeria is liability
allocation. Whether or not a
transaction fails, a customer is 

2.
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the bank will be a data controller
for regulatory reasons, but the
contractual relationship must be
clear; and a customer disclosure
framework that informs customers
at the point of engagement what
data will be shared and used
under the arrangement.
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Specifically, embedded finance
partnerships require a lawful basis
for each type of data shared -
consent, contract, legitimate
interest, or other basis appropriate
to the data and sharing
arrangement; a data processing
agreement between the bank and
the FinTech outlining the
processing, security requirements,
data retention, and obligations in
case of data breach - 

Embedded finance relationships necessarily involve sharing customer
financial and personal data between the bank and the non-financial platform.
All such sharing is governed by the Nigeria Data Protection Act 2023 (NDPA)
and specifically facilitated by the CBN’s Operational Guidelines for Open
Banking in Nigeria (2023) which states a clear legal basis before the
partnership launches and each data sharing arrangement must have a legal
basis before the partnership goes live.

DATA SHARING & NDPA COMPLIANCE3.
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The intellectual property created in
the course of the joint development
and the ownership of the integrated
product have to be specified in the
partnership agreement.

What kind of IP questions should
be answered in the partnership
agreement? Using the bank's API,
what rights does the FinTech have
in the bank's underlying technology,
and what restrictions are there?
When the partnership is over, who
owns the customer relationships,
the product brand and the
transaction data generated through
the arrangement? And what rights
do the parties have to develop
similar products with other
partners?Are there exclusivity
provisions, and how are they
defined and enforced?

Poorly drafted IP provisions in
bank-financed agreements cause
disputes when things are most
commercially sensitive, when a
partnership is over, when one party
is bought, or when one party
launches a competitor.
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In embedded finance arrangements
data ownership becomes a
commercial issue as well as a
regulatory one. Data generated by
embedded finance is of great
commercial use - for product
development, credit risk
assessment, and targeted offers.
Clauses regarding who gets to
own, use, and commercialise the
data are among the most
commercially critical elements of
any bank-finance partnership
agreement.

INTELLECTUAL
PROPERTY RIGHTS

4.

For IP rights of the integrated
product, bank-financed
arrangements typically involve a
joint development of a product
combining the bank's regulatory
infrastructure and product capability
with the FinTech's technology
platform and user experience
design.
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Every embedded finance partnership will end by mutual agreement, by
expiration of a term, by one party choosing to terminate, or by regulatory
intervention. Those legal and commercial consequences have to be accounted
for in the partnership agreement right from the start.

Exit provisions in every bank-fintech partnership agreement must contain: a
termination mechanism setting forth the notice period, events that give each
party the right to terminate for cause, and the consequences of termination for
live transactions and customer obligations; a wind-down period outlining each
party's obligations during that wind-down period to continue servicing existing
customers and making sure customer relationships are transferred smoothly; a
data return and deletion provision, if any, specifying what happens to customer
data, transaction records, and proprietary information upon termination.

An embedded finance partnership without an exit is a partnership that ends in
dispute. Addressing exit provisions in the partnership agreement is trivial when
compared to resolving an exit dispute after the relationship has broken down.

EXIT PROVISIONS5.

CONCLUSION
Embedded finance opens up huge commercial opportunities for Nigerian
banks, FinTechs and non-financial businesses. The legal architecture that
accompanies these arrangements has to be just as rigorous as the technical
architecture failure has regulatory, financial and reputational consequences. A
partnership agreement that deals with regulatory approvals, liability allocation,
data compliance, IP ownership and exit is not legal. That's the basis of a
commercial arrangement.
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